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(Accounting Series Release No. 92)

SECURITIES AND EXCHANGE COMMISSION
Washington, D. C.
July 20, 1962

In the Matter of
MORTON I. MYERS
File No. 4-100

FINDINGS AND
OPINION OF
THE COMMISSION

Rules of Practice - Rule 2(e)

PRACTICE AND PROCEDURE

ACCOUNTING

Denial of Privilege to Practice Before
Commission
Unethical and Improper Professional
Conduct
Where certified public accountant, on basis solely of
information supplied on telephone which was materially
false and misleading, prepared balance sheet for pro
posed corporation and sent it to client with covering
letter addressed to corporation's "Board of Directors"
stating that balance sheet had been prepared from
corporation's books and records, held, accountant en
gaged in unethical and improper professional conduct
warranting suspension of his privilege to practice
before the Commission.
Where junior partner of accounting firm improperly pre
pared and transmitted balance sheet wholly without
authority or approval of senior partner contrary to
firm's rules, but junior partner was demoted to employee
status when occurrence was learned by firm's controlling
partner, and there is no evidence of any other instance
of improper practice by members or employees of firm,
held, under the circumstances disciplinary action against
the firm not warranted.
APPEARANCES:
Ellwood L. Englander and Theodore Focht, of the Office of the
General Counsel, for the Office of the Chief Accountant of the Commission.
Milton V. Freeman and Edgar H. Brenner, of Arnold, Fortas &
Porter, for respondents.

PER CURIAM:
These are proceedings under Rule 2(e) of our Rules of Practice 1/
to determine whether Morton I. Myers, a certified public accountant en
gaged in practice in Pittsburgh, Pennsylvania, and the accounting firm
1/ 17 CFR 201.2(e).

- 2 -

A - 92

of which he was formerly a member, should be denied, temporarily or
permanently, the privilege of appearing or practicing before this Com
mission. The order for proceedings alleges that respondents engaged in
unethical and improper professional conduct in the preparation and trans
mittal of a materially false and misleading balance sheet of Eastern
Investment and Development Corporation ("Eastern").
After a hearing before a hearing examiner, our staff and respond
ents filed proposed findings and briefs, the hearing examiner submitted
a recommended decision in which he recommended that Myers be denied the
privilege of practicing before us except with our prior approval and that
no disqualification be ordered with respect to the respondent accounting
firm, the parties filed exceptions and briefs and we heard oral argument.
The accounting firm has moved that its name be deleted from the caption
of the proceeding.
The material facts are undisputed. On January 28, 1957, Myers, who
had worked as an accountant for about ten years and had been a certified
public accountant for about six years, received a telephone call from
Burton Talenfeld, Eastern's treasurer, whom he had known casually since
their childhood and for whom Myers' firm had done some accounting work.
Talenfeld said that he and his family were planning to organize an
industrial redevelopment program. He requested Myers to prepare a
balance sheet for Eastern as of December 31, 1956, on the basis of infor
mation he supplied over the telephone, which assertedly was for
Talenfeld's personal use to show his family the effect of putting certain
assets "into this proposed corporation." Myers prepared the requested
balance sheet, in which he derived the item "Capital $802,600.24" by sub
tracting total liabilities from total assets as furnished by Talenfeld,
and sent it to Talenfeld together with a covering letter on the account
ing firm's letterhead addressed to Eastern's "Board_of Directors" which
stated "We have reviewed the books and records of [Eastern] and have pre
pared therefrom a balance sheet as of December 31, 1956." In fact, Myers
had not seen any books or records of Eastern, and his sole source of
information for the balance sheet was his telephone conversation with
Talenfeld. The balance sheet, which was materially false and misleading,
was given to a bank from which Eastern thereafter obtained a $100,000
loan to finance its purchase of control of Cornucopia Gold Mines, whose
stock was then listed on the American Stock Exchange, 2/ and it appears
was also shown to representatives of a credit rating service which there
after issued an analytical report on Eastern.
The senior partner of the accounting firm normally reviewed all of
the firm's work and signed it personally, with the exception of monthly
or quarterly statements, which Myers was authorized to sign. Under the
firm's rules Myers was not authorized to sign the Eastern statement, which
he prepared and transmitted at a time when the senior partner was out of
the office. Myers did not discuss the matter with the senior partner,
who did not learn of the statement until August 1958 when Myers was served
with a subpoena to testify in an investigation by this Commission relating
2/ The preparation of the balance sheet and related circumstances are
described in Cornucopia Gold Mines, Securities Exchange Act Release No.
6339, p. 3, fn. 4 (August 11, 1960), where we found it necessary for
the protection of investors to withdraw the registration on the Exchange
of Cornucopia's stock because, among other things, of its failure to
disclose all its dealings with Eastern.
Our findings in Rule 2(e) proceedings with respect to other accountants
who performed work for Eastern and Cornucopia are set forth in Myron
Swartz, Accounting Series Release No. 88 (May 24, 1961) and Arthur
Levison
Accounting Series Release No. 91 (July 20, 1962).
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to Cornucopia Gold Mines. At that time he severely reprimanded Myers.
The partnership was terminated and was succeeded by another firm in which
Myers is not a partner but is an employee.
We find that Myers, in preparing the Eastern balance sheet on the
basis of mere telephone information and transmitting it with a covering
letter addressed to a "Board of Directors" when he knew the corporation
was only a proposed one, and falsely stating that he had reviewed the
books and records, engaged in unethical and improper professional conduct.
Myers urges several factors in mitigation. He asserts that his
conduct, though admittedly improper, represented an isolated instance of
negligence during the tax season when he was overworked and tired, and he
points to the fact that the statement was not to be filed with this Com
mission but one which he believed was solely for the use of the Talenfeld
family. He also points to the adverse consequences he has already sus
tained from publicity incident to the Cornucopia case and from the loss
of his position as partner in the accounting firm.
We have considered these factors. However, even viewing Myers'
conduct as an isolated instance, in our opinion it is utterly inconsistent
with the high professional standards which the public interest requires
of accountants and members of other professions practicing before us. We
conclude that the respondent should be disqualified from practicing before
this Commission unless and until he shall obtain our prior approval, pro
vided that no application for such approval will be entertained for a
period of one year after the date of our order in this proceeding.
The remaining question is whether we should take any adverse action
with respect to the accounting firm. As noted above, Myers was not
authorized to sign the Eastern statement and did so contrary to the firm's
rules and at a time when the senior partner was absent from the office.
The senior partner disciplined Myers as soon as he learned of the incident,
and no other instance of improper professional practice by a member or em
ployee of the firm is cited in the record. 3/ While an accounting firm is
responsible in a professional sense for statements issued in its name by
one of its partners, it does not follow that in every case where a firm
partner is found, as here, to have engaged in unethical and improper pro
fessional conduct, the firm itself must be subjected to disciplinary action
by us. In the circumstances of this case, we find that disciplinary action
against the firm as such is not warrented and we grant its motion that its
name be deleted from the caption of these proceedings. 4/
An appropriate order will issue.
By the Commission (Chairman GARY and Commissioners FREAR and
WHITNEY), Commissioners WOODSIDE and COHEN not participating.
Orval L. DuBois
Secretary
3/ The hearing examiner found that the senior partner over the years had
established a firm of substance which had achieved a good reputation
and was highly regarded in the community.
4/ We have considered the recommended decision of the hearing examiner
and the exceptions thereto, and to the extent such exceptions involve
issues which are relevant and material to the decision of this case,
we have by our Findings and Opinion herein ruled upon them. We hereby
expressly sustain such exceptions to the extent that they are in accord
with the views set forth herein, and we expressly overrule them to the
extent that they are inconsistent with such views.
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- 4 UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION
July 20, 1962

In the Matter of
MORTON I. MYERS
File No. 4-100

ORDER DENYING
PRIVILEGE OF
PRACTICING BE
FORE COMMISSION

Rules of Practice - Rule 2(e)

Proceedings having been instituted pursuant to Rule 2(e) of the
Commission's Rules of Practice to determine whether Morton I. Myers, a
certified public accountant, should be denied the privilege of practicing
before the Commission;
A hearing having been held, proposed findings, briefs, a recom
mended decision by the hearing examiner and exceptions thereto having been
filed and the Commission having heard oral argument;
The Commission having this day issued its Findings and Opinion, on
the basis of said Findings and Opinion
IT IS ORDERED, pursuant to Rule 2(e) of the Rules of Practice, that
Morton I. Myers be, and he hereby is, denied the privilege of appearing or
practicing before the Commission unless and until he shall obtain the
prior approval of the Commission, provided that no application for such
approval will be entertained for a period of one year from the date hereof.
By the Commission.

Orval L. DuBois
Secretary

